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INTRODUCTION 

 
 The Human Rights Authority (HRA) opened an investigation after receiving complaints 

of possible rights violations at one of the Sharon Healthcare's facilities in Peoria.  The allegations 

were as follows: 

 

1. The facility did not pursue a guardian's request for medical intervention in a timely 

manner.  

2. The facility did not follow a physician's orders regarding surgical preparation. 

 

If found substantiated, the allegations would violate the Skilled Nursing and Intermediate 

Care Facilities Code (77 ILCS 300), the Nursing Home Care Act (210 ILCS 45), the Probate Act 

of 1975 (755 ILCS 5/1-1 et seq.), and the Health Care Surrogate Act (755 ILCS 40). 

 

 The facility Sharon Elms is a skilled nursing facility that has 98 beds and employs 100 

staff members including registered nurses (RNs), licensed practical nurses (LPNs), and certified 

nursing assistants (CNAs).  The facility serves individuals from Illinois and from other states. 

 

 This review includes interviews with Sharon Elms representatives, and a review of 

program policies as well as specific records with authorization from a resident's plenary guardian 

of the person. 

 

Complaint Statement 

 
The allegations state that a resident in one of Sharon Healthcare's facilities was diagnosed 

with laryngeal cancer.   The physicians involved wanted to treat the cancer without surgery, but 

the resident refused treatment.  The physicians then decided on surgery for the cancer which the 

resident also refused.  Reportedly, because of the resident's mental condition, the resident denied 

even having the cancer and did not want treatment for the disease. The resident's guardian 



requested to proceed with the treatment but the physician at the facility disagreed with the 

decision on an ethical level because the resident did not want the treatment.  The complaint states 

that the facility said they would proceed and assist with the surgery, but actually did not assist in 

pursuing the guardian's request for medical intervention in a timely manner. 

 

The complaint also states that the resident was given an order for no food or water by 

mouth (NPO) after midnight on the night before the surgery, but on the morning of the surgery, 

staff stated that the resident consumed soda, which forced the surgery to be cancelled. 

 

FINDINGS 

 

Interview with staff (10/23/2012) 

 
The staff explained that the resident was at Sharon Pines but was moved to  Sharon Elms 

because he recieved a tracheotomy.  Because Sharon Pines could not handle a resident with a 

tracheotomy, he was admitted on 4/27/12 to Sharon Elms and, according to the staff, all 

allegations concern Sharon Elms.  Staff explained that the resident had a mental health diagnosis 

of schizoeffective disorder.  Staff said that after the resident recieved the diagnosis of cancer and 

the tracheotomy, he was given two treatment options that he refused. They attempted to schedule 

the resident for chemotherapy but he refused and never received cancer treatments.    Staff said 

that it was explained to the resident that certain treatment procedures would make him unable to 

speak or to eat, that he could not talk after the tracheotomy but he could whisper and write to 

communicate.  Staff said that at some point, the resident's guardian talked to the physician and 

decided to proceed with a laryngectomy, and without it, death was certain.  Sharon Elms' staff 

talked to the resident on numerous occasions explaining all the consequences of having surgery 

and the resident did not want surgery.  The staff reported that the resident's guardian stated that 

the resident was not competent to make decisions.  The staff expressed that the facility does not 

agree with the guardian's view on the patient's competence.  They believed that a court found the 

resident in need of a guardian, but because of the changes in medications and other factors, the 

resident had improved and could make independent decisions.  Staff explained that the court 

decision was long ago and the facility believed the resident had a higher level of competence 

than before.  The staff also expressed that the facility was caught in the middle of the situation 

regarding surgery.  They explained that there was an ethical aspect to the surgery and the main 

question dealt with the resident's right to make his own decisions.  Staff stated that at one point, 

the resident agreed to have the surgery.  They said the facility recieved the orders for the surgery 

and on the morning of the surgery, the resident changed his mind,  which is when the resident 

purchased and drank soda.  The guardian arrived at the facility the morning of the surgery and 

that was when a nurse told the guardian that the resident was refusing surgery and drank soda. 

 

Staff explained that the facility consulted its attorney who said they could not force the 

resident to have the surgery.  Staff also said that they called the Illinois Department of Public 

Health for advice who unofficially said to follow their attorney's advice.  Staff stated that they 

met with the guardian and asked if the guardian could take the situation to court because without 

a court order they could not physically force a resident into treatment, but the guardian refused. 

Staff explained that the facility physician is the resident's primary physician and the resident 

refused to see any others.  Basically, the facility only assists with the treatment and follows the 



physician's orders.  If residents refuse, then staff reports the refusals to the doctor, family 

member, etc. The staff explained that they could not physically or chemically force the resident 

to do anything against his will.  In the facility's opinion, they wanted the resident to recieve 

treatment if he wanted it.   

 

The facility said they spoke with the surgeon prior to the laryngectomy and explained that 

the resident may not follow through with the surgery.  After the resident refused, the surgeon 

sent a letter stating he would no longer see the resident as a patient.  The staff said that the 

Sharon Healthcare physician tried talking to the resident about the surgery and informing him 

that he could die without it; still, he refused.  Staff stated that after the sugery was cancelled, the 

resident's guardian spoke with him about treatment and was told he did not want surgery. 

 

Staff explained that there was no evaluation to determine the resident's decisional 

capacity for treatment.  Staff explained that in dealing with the resident on a daily basis, they felt 

he clearly understood the ramifications of not being treated for the cancer, that they never 

questioned his understanding of the situation, and that his charts reflected such.  According to 

staff, the resident still stated he would not have the surgery.   

 

We were told that the resident had no hallucinations with the schizoeffective disorder.  

Staff said that the resident had friends in another facility, he signed out of the facility and he 

signed back in, etc.  Staff explained that, prior to the cancer diagnosis, the resident usually took 

care of himself.  Staff said that the resident stayed at Sharon Pines for several years; the Pines is 

a facility that primarily serves individuals with mental health needs. 

 

According to the staff, the resident only had one sip of soda on the morning of the 

surgery which was not enough to cancel the surgery.  They said that the guardian was told that 

the resident drank some soda and then she left without speaking with the resident, and he was 

still cleared for surgery on that day.  Staff explained that they have a process for residents who 

are NPO (Nil Per Os or nothing by mouth), such as taking water pitchers out of their rooms.  The 

physician's orders stated the resident could have sips of water with morning medication.  The 

majority of residents are not ambulatory, so they would not even have access to vending 

machines or money because of their physical situations.  There are approximately 10 who are 

self sufficient including the resident involved in this complaint.  Staff said that the resident 

usually got up early and if he had money, he bought a soda or would sometimes have a cup of 

coffee before breakfast. 

 

It was explained to the HRA that the resident recieved a tracheotomy because he was not 

in a condition to indicate his agreement or disagreement with the procedure, so the resident's 

guardian approved the procedure.  Staff said that they do not believe the onsite physician had a 

specific point of view about the surgery.  Staff believes that the physician only presented facts 

with regard to the surgery and prognosis.   

 

The staff reported that there are previous notes regarding the resident's capacity to 

understand treatment from a hospital.  At one point the resident told his guardian that he did not 

have cancer, a comment about which they think the guardian became fixated. The staff said that 

they never heard the resident say he did not have cancer. 



 

The staff said that there is no written policy or procedure for surgical orders; they just 

follow physician's orders.  If the resident is scheduled for surgery, and the resident changes 

his/her mind, staff alerts the physicians and others who would need to know.  If the surgery is 

cancelled because the resident changes his/her mind, it is then up to the parties involved to 

reschedule.  Staff said that this process is not documented, just a standard procedure.   

 
 

 

 

 

 

FINDINGS (Including record review, mandates, and conclusion) 

 
 The HRA reviewed policy and records pertinent to the allegations stated in this report.  

The HRA reviewed two court orders which indicate that the resident was legally adjudicated as  

disabled in 1999 and has had guardians since then.   

 

The HRA also reviewed a medical history and physical examination dated 7/6/2010 that 

stated the resident has had a long history of schizoaffective disorder.  A record of death for the 

resident dated 10/28/12 stated that the individual died on that day from Laryngeal Carcenoma 

Stage 3. 

 

A facility policy statement that applies to both allegations reads "It is the Policy of 

Sharon Healthcare Elms to have and follow a written program of medical services which stands 

for the following: the Philosophy of care and policies and procedures to implement it; the 

structure and function of the medical advisory committee, if the facility has one; the health 

services provided; arrangements for transfer when medically indicated; and procedure for 

securing the cooperation of residents' personal physicians.  The medical program shall be 

approved in writing and renewed annually."  The HRA found no specific policy on medical care 

or guardian involvement.  

 

Complaint #1 - The facility did not pursue a guardian's request for medical intervention in 

a timely manner.  

 
 The HRA reviewed a Summary and Physician's Progress Note dated 6/6/12 stating that 

the physician spoke with the resident about the Laryngeal Cancer and procedures and that the 

resident did not want treatment and understood the consequences.  Another physician progress 

note dated 6/27/12 stated that the resident was to have a laryngectomy on that day but refused to 

go to the surgery.  There is also another note on 7/11/12 that indicated the physician spoke with 

the resident's guardian and believed the resident understood the situation. This was not 

documented in a formal decisional capacity statement.  The HRA reviewed two more instances 

in the physician's progress notes where it was mentioned that the resident was refusing surgery.  

 

 The HRA also reviewed nurses' notes regarding the resident.  Notes pertinent to the case 

read as follows: 



 

• On 5/9/12 the resident refused to go to a radiology appointment and asked to speak with 

his physician.  The resident spoke with the physician who "assured the resident that he 

needed to keep his appt. Resident decided to go."   

• On 5/10/12 at 1:30pm, "Res refusing to go to radiation appt.  States 'I don't have cancer 

and I don't have the need to go.'  Reminded res of conversation with [physician] re: fact 

that even though Drs. say they have got all the cancer, the need to follow-up with chems 

and radiation exists because no one is 100% sure of anything.  Res recalled conversation 

and states 'I don't have cancer. I'm not going to go to radiation.'"   

• On 5/29/12, "[Guardian] is in the nsg office at this time stating res is scheduled for total 

laryngectomy on June 27
th

.  When questioned about res refusal, [guardian] states she is 

working with oncologists and attorneys and 'res will not be able to refuse with her acting 

as his surrogate.'  States 'that’s why she is appointed over mentally ill pts to act on their 

behalf as they cannot understand total picture and she will not sit back and watch him 

suffocate.'  Requests H & P [History and Physical] for clearance from [physician] and 

states 'if [physician] will not clear res for surgery she will find a dr. who will clear res and 

she will speak with facility owners.'"  

• In another passage on 6/1/12 it reads "Spoke with [physician] re: need for res clearance 

for surgery. States will complete H & P and base results on that for clearance." 

• On 6/6/12, "[Physician] here seeing resident and discussed cancer treatments.  Dr. explain 

what a total Laryngectomy was and he would not be able to eat and would have to have 

G-tube placement.  [Resident] stated No, I will not have any surg or G-Tube.  Dr. again 

ask if he refuse surg would he take chemotherapy and radiation. [Resident] stated he 

would not take that therapy.  Dr. stated it was 'possible' if he took therapy he could 

continue to eat.  Ans. No.  Dr. states if he did not do the surg or therapy he would die - 

Stated then I'll die because I'm not doing it, I want to talk to my attorney."  The note 

states that the physician asks once more if the resident understood the ramifications and 

the resident said "I understand exactly what you said, so I guess I'll die." 

• On 6/13/12 the physician performed a physical and decided to leave him on medication 

for pneumonia, he called the surgeon and said he would not clear the resident unless he 

was seen by "Pulmonary" first and the surgeon agreed.  In that same passage the resident 

agreed to the surgery.   

• On 6/20/12, the resident was requesting to move back to Sharon Pines, and the resident 

was reminded that he could not possibly move back because he refused surgery.    The 

resident's guardian was notified and made a request that the surgeon order sedation prior 

to surgery.  The surgeon's office was notified and they stated that pre-operation 

medication would be sent.  The guardian also said there was a possibility of having 

Emergency Response Service (ERS) as a stand-by if the resident resists.  A later note, 

dated 6/25/12 states ERS could not offer assistance with the situation and they would 

contact the guardian.  No reason was provided as to why they could not assist. 

• On 6/22/12, Valium was received and the prescription orders of when to take were copied 

into the nursing notes because the prescription was illegible.    

• On 6/26/12 the guardian called to confirm the surgery and asked that the facility attempt 

to do everything possible to get the resident in the cab and, according to the note the 

"Writer informed [guardian] that facility can only encourage res to go in cab but that we 

cannot legally force him to get in a cab."   



• On 6/26/12 a different nurse writes, "During the discussion I told her [guardian] he was 

still saying he didn't want to go, he didn’t want the surgery.  She went into details of him 

being found incompetent by a judge due to severe MI diagnosis years ago, so a guardian 

was appointed. I explained I would and have tried to follow all directions with 

instructions given but if the res. absolutely refused to have the surgery and refused to and 

into the cab coming for him in the morning we could not physically force him to go."   

• The notes on 6/27/12 indicated that the resident did not leave for the surgery in the cab. 

• On 7/11/12, the guardian called to ask if surgery had been rescheduled or if the physician 

had obtained a surgeon.  The note states that the physician "explained to [guardian] that 

[resident] does not want surg. I [dr] have spoken to resident many X's and he cont. to 

refuse.  Does he know he has Cancer 'Yes'.  I [dr] believe resident understands and 

chooses no intervention at this X. Ethically and morally I cannot force resident to have 

this surg." 

 

 The HRA reviewed the resident's care plan, dated 5/12/12.  In the care plan, under health 

conditions, it stated that the resident had "Potential for swallowing/breathing difficulties due to 

laryngeal cancer."  In that section, it mentioned that the resident refused follow-up appointments 

with radiologists and oncologists, g-tube placement and a transfer to the hospital on the 6/27.  In 

the care plan, there was no dictation of the guardian's directives or any plan in place to carry out 

the guardian's wishes.  The only written statement reads "Consultation with house physician 

regarding anticipated surgery, consequences of refusal, etc.  Keep guardian informed of res. 

Refusal for plan of care."    In the nursing and social work notes, there was an indication that the 

guardian had the individual screened for placement at other nursing homes.  This also did not 

appear in the care plan. 

 

The Probate Act of 1975 reads "(b) Every health care provider and other person (reliant) 

has the right to rely on any decision or direction made by the guardian, standby guardian, or 

short-term guardian that is not clearly contrary to the law, to the same extent and with the same 

effect as though the decision or direction had been made or given by the ward. Any person 

dealing with the guardian, standby guardian, or short-term guardian may presume in the absence 

of actual knowledge to the contrary that the acts of the guardian, standby guardian, or short-term 

guardian conform to the provisions of the law. A reliant shall not be protected if the reliant has 

actual knowledge that the guardian, standby guardian, or short-term guardian is not entitled to act 

or that any particular action or inaction is contrary to the provisions of the law" (755 ILCS 5/11a-

23). 

The Probate Act of 1975 also reads as follows: 

 

 "(a)  To the extent ordered by the court and under the direction of the court, the guardian 

of the person shall…make provision for [the ward's] support, care, comfort, health, education 

and maintenance, and professional services as are appropriate…. 

 

(d)  A guardian acting as a surrogate decision maker under the Health Care 

Surrogate Act … shall have all the rights of a surrogate under that Act without court order 

including the right to make medical treatment decisions such as decisions to forgo or 

withdraw life-sustaining treatment.  Any decisions by the guardian to forgo or withdraw 

life-sustaining treatment that are not authorized under the Health Care Surrogate Act shall 



require a court order [emphasis added]  

 

(e) Decisions made by a guardian on behalf of a ward shall be made in accordance with 

the following standards for decision making. Decisions made by a guardian on behalf of a ward 

may be made by conforming as closely as possible to what the ward, if competent, would have 

done or intended under the circumstances, taking into account evidence that includes, but is not 

limited to, the ward's personal, philosophical, religious and moral beliefs, and ethical values 

relative to the decision to be made by the guardian. Where possible, the guardian shall determine 

how the ward would have made a decision based on the ward's previously expressed preferences, 

and make decisions in accordance with the preferences of the ward. If the ward's wishes are 

unknown and remain unknown after reasonable efforts to discern them, the decision shall be 

made on the basis of the ward's best interests as determined by the guardian. In determining the 

ward's best interests, the guardian shall weigh the reason for and nature of the proposed action, 

the benefit or necessity of the action, the possible risks and other consequences of the proposed 

action, and any available alternatives and their risks, consequences and benefits, and shall take 

into account any other information, including the views of family and friends, that the guardian 

believes the ward would have considered if able to act for herself or himself" (755 ILCS 5/11a-

17). 

 

 The Probate Act also reads "Notice of right to seek modification. At the time of the 

appointment of a guardian the court shall inform the ward of his right under Section 11a-20 to 

petition for termination of adjudication of disability, revocation of the letters of guardianship of 

the estate or person, or both, or modification of the duties of the guardian and shall give the ward 

a written statement explaining this right and the procedures for petitioning the court" (755 ILCS 

5/11a-19) and "Termination of adjudication of disability--revocation of letters--modification. (a) 

Upon the filing of a petition by or on behalf of a disabled person or on its own motion, the court 

may terminate the adjudication of disability of the ward, revoke the letters of guardianship of the 

estate or person, or both, or modify the duties of the guardian if the ward's capacity to perform 

the tasks necessary for the care of his person or the management of his estate has been 

demonstrated by clear and convincing evidence. A report or testimony by a licensed physician is 

not a prerequisite for termination, revocation or modification of a guardianship order" (755 ILCS 

5/11a-20). 

 

 Regulations from the Skilled Nursing and Intermediate Care Facilities Code require the 

following:  

 

"a) The facility shall have written policies and procedures, governing all services 

provided by the facility which shall be formulated by a Resident Care Policy Committee 

consisting of at least the administrator, the advisory physician or the medical advisory committee 

and representatives of nursing and other services in the facility ….  

 

c) These written policies shall include, at a minimum the following provisions … 2) 

Resident care services including physician services, emergency services, personal care and 

nursing services, restorative services, activity services, pharmaceutical services, dietary services, 

social services, clinical records, dental services, and diagnostic service (including laboratory and 

x-ray). (B)" (77 Il Admin Code 300.610).  



 

Section 300.1010 (f) of the Skilled Nursing and Intermediate Care Facilities Code states 

that "Physician treatment plans, orders and similar documentation shall have an original written 

signature of the physician.  A stamp signature, with or without initials, is not sufficient."  

Sections 300.1210 (d) (2) and 300.3220 (f) both require that physician orders be followed. 

 

The Skilled and Intermediate Care Facilities Code addresses life-sustaining treatment in 

Section 300.1035 and states that every facility shall have a policy related to life-sustaining 

treatment that covers livings wills and powers of attorney, do not resuscitate orders, staff 

responsibility related to life sustaining treatment and procedures for staff education.  This section 

of the Code further requires the following: 

 

"d) Any decision made by a resident, an agent or a surrogate…must be recorded in the 

resident's medical record.  Any subsequent changes or modifications must also be recorded in the 

medical record.   

 

e) The facility shall honor all decisions made by a resident, an agent, or a surrogate…or 

will transfer care…. 

 

f)  The resident, agent, or surrogate may change his or her decision regarding life-

sustaining treatment by notifying the treating facility of this decision change orally or in writing 

in accordance with State law.   

 

g) The physician shall confirm the resident's choice by writing appropriate orders in the 

patient record or will transfer care…."   

 

The Nursing Home Care Act states that "A facility, with the participation of the resident 

and the resident's guardian or representative, as applicable, must develop and implement a 

comprehensive care plan for each resident that includes measurable objectives and timetables to 

meet the resident's medical, nursing, and mental and psychosocial needs that are identified in the 

resident's comprehensive assessment, which allow the resident to attain or maintain the highest 

practicable level of independent functioning, and provide for discharge planning to the least 

restrictive setting based on the resident's care needs.  The assessment shall be developed with the 

active participation of the resident and the resident's guardian or representative, as applicable" 

(210 ILCS 45/3-202.2a). The Act further states that a resident has the right to refuse treatment:  

"Every resident shall be permitted to refuse medical treatment and to know the consequences of 

such action, unless such refusal would be harmful to the health and safety of others and such 

harm is documented by a physician in the resident's clinical record."  (210 ILCS 45/2-104(c) of 

the Act) 

 

The Health Care Surrogate Act (755 ILCS 40) provides guidance on medical decision-

making, decisional capacity and surrogate decision making.  The Health Care Surrogate Act "is 

intended to define the circumstances under which private decisions by patients with decisional 

capacity and by surrogate decision makers on behalf of patients lacking decisional capacity to 

make medical treatment decisions or to terminate life-sustaining treatment may be made without 

judicial involvement of any kind."  (755 ILCS 40/5)  The Act "applies to patients who lack 



decisional capacity or who have a qualifying condition [terminal condition, permanent 

unconsciousness, incurable or irreversible condition]…The Act does apply to patients without a 

qualifying condition.  If a patient is an adult with decisional capacity, then the right to refuse 

medical treatment or life-sustaining treatment does not require the presence of a qualifying 

condition."  (755 ILCS 40/15)  The Act defines decisional capacity as "…the ability to 

understand and appreciate the nature and consequences of a decision regarding medical treatment 

or forgoing life-sustaining treatment and the ability to reach and communicate an informed 

decision in the matter as determined by the attending physician." (755 ILCS 40/10)   

Furthermore, the Act's definition of health care facility includes nursing homes and long term 

care facilities (755 ILCS 40/10).  

 

In Section 40/55, the Health Care Surrogate Act preserves existing rights as follows:  

"The provisions of this Act are cumulative with existing law regarding an individual's right to 

consent or refuse to consent to medical treatment.  The provisions of this Act shall not impair 

any existing rights or responsibilities that a health care provider, a patient, including a minor or a 

patient lacking decisional capacity, or a patient's family may have in regard to the withholding or 

withdrawal of life-sustaining treatment, including any rights to seek judicial review of decisions 

regarding life-sustaining treatment under the common law or statutes of this State to the extent 

they are not inconsistent with the provisions of this Act."   

 

The Act also stipulates that the health care provider "shall have the right to rely on any 

decision or direction by the surrogate decision maker…that is not clearly contrary to this Act, to 

the same extent and with the same effect as though the decision or direction had been made or 

given by a patient with decisional capacity."   

 

With regard to medical decision making, the Act states that "Decisions concerning 

medical treatment on behalf of a patient without decisional capacity are lawful, without resort to 

the courts or legal process, if the patient does not have a qualifying condition and if decisions are 

made in accordance with one of the following paragraphs in this subsection and otherwise meet 

the requirements of this Act:  Decisions concerning medical treatment on behalf of [an] …adult 

who lacks decisional capacity may be made by a surrogate decision maker…in consultation with 

the attending physician, in order of priority in Section 25 [guardian of person being the first 

priority in the Section 25 list] with the exception that decisions to forgo life-sustaining 

treatment may be made only when a patient has a qualifying condition. [emphasis added]  A 

surrogate decision maker shall make decisions for the patient conforming as closely as possible 

to what the patient would have done or intended under the circumstances, taking into account 

evidence that includes, but is not limited to, the patient's personal philosophical, religions and 

moral beliefs and ethical values relative to the purpose of life, sickness, medical procedures, 

suffering and death….If the adult patient's wishes are unknown and remain unknown after 

reasonable efforts to discern them…the decision shall be made on the basis of the patient's best 

interests as determined by the surrogate decision maker.  In determining the patient's best 

interests, the surrogate shall weigh the burdens on and benefits to the patient of the treatment 

against the burdens and benefits of that treatment and shall take into account any other 

information, including the views of family and friends , that the surrogate decision maker 

believes that patient would have considered if able to act for herself or himself….With respect to 

a patient, a diagnosis of mental illness or an intellectual disability, of itself, is not a bar to a 



determination of decisional capacity.  A determination that an adult patient lacks decisional 

capacity shall be made by the attending physician to a reasonable degree of medical 

certainty.  The determination shall be in writing in the patient's medical record and shall 

set forth the attending physician's opinion regarding the cause, nature and duration of the 

patient's lack of decisional capacity.  Before implementation of a decision by a surrogate 

decision maker to forgo life-sustaining treatment, at least one other qualified physician 
must concur in the determination than an adult patient lacks decisional capacity. [emphasis 

added]  The concurring determination shall be made in writing in the patient's medical record 

after personal examination of the patient.  The attending physician shall inform the patient that it 

has been determined that the patient lacks decisional capacity and that a surrogate decision 

maker will be making life sustaining treatment decisions on behalf of the patient….A surrogate 

decision maker acting on behalf of the patient shall express decisions to forgo life-sustaining 

treatment to the attending physician and one adult witness who is at least 18 years of age.  This 

decision and the substance of any known discussion before making the decision shall be 

documented by the attending physician in the patient's medical record and signed by the 

witness…..Once the provisions of this Act are complied with, the attending physician shall 

thereafter promptly implement the decision to forgo life-sustaining treatment on behalf of the 

patient unless he or she believes that the surrogate decision maker is not acting in accordance 

with his or her responsibilities under this Act, or is unable to do so for reasons of conscience or 

other personal views or beliefs. (755 ILCS 40/20) 

 

The Health Care Surrogate Act defines decisional capacity in Section 40/10 as "…the ability to 

understand and appreciate the nature and consequences of a decision regarding medical treatment 

or forgoing life-sustaining treatment and the ability to reach and communicate an informed 

decision in the matter as determined by the attending physician." The forgoing of life-sustaining 

treatment "…means to withhold, withdraw or terminate all or any portion of life-sustaining 

treatment with knowledge that the patient's death is likely to result."  And, a qualifying condition 

includes one or more of the following conditions as certified by the attending physician and 

another qualified physician: terminal condition; permanent unconsciousness, and/or incurable or 

irreversible condition. 

 

 

Complaint #1 - Conclusion 

 

 It is beyond the scope of the HRA to determine whether or not the resident in this case 

had decisional capacity in terms of the Health Care Surrogate Act provisions and it is also 

beyond the HRA's scope to analyze the guardian's standards for decision making (substituted 

judgment versus best interest standards).   The HRA's role is to determine whether or not a 

resident's rights were violated by the facility with regard to facilitating the guardian's 

involvement, providing timely medical intervention and ensuring that the provisions of existing 

mandates are met, including provisions of the Health Care Surrogate Act, the Probate Act of 

1975 and the Nursing Home Care Act.   In this case, an individual had been adjudicated by the 

Probate Court as legally disabled and in need of a guardian; a guardian was subsequently 

appointed and served in that capacity for many years.  The Probate Act states that the guardian's 

role is to procure and make arrangements for the care of a ward, including health care.  The 

Probate Act requires that a guardian's decisions are to be made using substituted judgment (what 



the ward would have chosen) first and then using best interest standards if substituted judgment 

could not be applied.  At the same time, the Nursing Home Care Act recognizes the right of a 

nursing home resident to refuse treatment.  Nursing home regulations require a policy on 

advance directives, the documentation of related decisions and the transfer of care if the 

physician cannot abide by the decisions made.  The Health Care Surrogate Act which applies to 

all nursing homes, including Sharon Elms, allows for surrogate decision making without court 

involvement.  The Health Care Surrogate Act also stipulates that decisional capacity is to be 

determined in writing by the physician when considering surrogate decision making.  The 

guardian in this case argued in favor of surgery for the resident in spite of the resident's voiced 

refusals making the argument that the resident did not fully understand the repercussions of 

refusing the surgery.  The facility argued that the resident refused the surgery and they could not 

force him to have it.  They also argued that the resident understood the surgery and 

repercussions. The record indicated at different points in time both the resident's refusal and, on 

at least one occasion, agreement with the surgery.  On 07-11-12, the physician made a clear 

statement regarding the resident's understanding of the surgery and his prognosis without it.  The 

HRA commends the facility and the physician for pursuing and then documenting the resident's 

wishes and understanding of the surgery.  However, there is no concurring physician's statement 

of the resident's decisional capacity.  Given the likelihood of death without the timely 

intervention of surgery, the situation represented the forgoing of life-sustaining treatment as 

described in the Health Care Surrogate Act.  Thus, a concurring determination of the resident's 

decisional capacity was warranted.  A clearly documented concurring physician's statement 

regarding the resident's decisional capacity when forgoing life-sustaining treatment (and in the 

presence of a qualifying condition as documented by the attending physician and another 

physician) would have resolved the scenario and set the course for the decision-making.   

 

With regard to guardian involvement, the HRA notes that the guardian was directly involved in 

the situation.  The HRA found evidence that the facility carried out many guardian directives for 

evaluations and referrals related to the cancer diagnosis and in a timely manner.  And, the 

resident apparently agreed to those evaluations and referrals but refused any actual treatment 

options.  However, the guardian and facility were at odds over the decisions related to the 

surgery, there was no indication that the facility attempted to resolve the disagreement and there 

was no reference to the situation in the resident's care plan.     

 

Also of concern, the HRA found a history of the facility relying on the guardian's consent for 

other situations and in spite of the facility's statement that the resident could make independent 

decisions.  The facility accepted the guardian's directives and consent when there was no conflict 

but when the resident objected, the facility favored the resident's position.  This further points to 

the confusion and potential for harm that can result when decisional capacity statements are not 

consistent with Health Care Surrogate Act provisions and disputes are not addressed and 

documented in a resident's care plan.   The HRA contends that the facility must acknowledge the 

guardian's role, follow care planning requirements and meet provisions of the Health Care 

Surrogate Act when such situations arise.  Therefore, the HRA substantiates rights violations 

related to a guardian's request for medical intervention, surrogate decision making and 

care planning and recommends the following:     

 

1. Ensure compliance with the Nursing Home Care Act by addressing and 



documenting resident care needs, including conflicts, through the treatment 

planning process with input from the resident and guardian.  Identify goals 

to address and resolve problems.  If the facility disputes a guardian's request, 

address and document through the care plan process, including various 

means to address (e.g. transferring to another facility, court involvement, 

etc.). 

 

2. Ensure compliance with the Health Care Surrogate Act by documenting 

clear physician statements of decisional capacity when the facility believes a 

resident fully understands a procedure and repercussions, taking into 

account the facility's history of accepting a guardian's consent.  When 

decisions involve the forgoing of life sustaining treatment, ensure that a 

concurring physician documents a statement of decisional capacity once it 

has been determined that a qualifying condition exists as documented by the 

attending physician and another qualified physician. 

 

3. Develop policy related to life-sustaining treatment and advance directives as 

required in the Skilled and Intermediate Care Facilities Code. 

 

4. Educate staff on the provisions of the Probate Act, the Health Care 

Surrogate Act and the new facility policy.  Provide the HRA of evidence of 

this training.   

 
The HRA also offers the following suggestion: 

 

• Regarding the facility's dispute over the resident's competence, we call attention to a 

section of the Probate Act which states that the guardianship can be modified or 

terminated with a restoration of capacity for the resident (755 ILCS 5/11a-19 & 20).  The 

HRA strongly suggests that Sharon Healthcare consider these options when it questions 

the need for a guardian.    

 

Complaint #2 - The facility did not follow a physician's orders regarding surgical 

preparation.  

 

 The HRA reviewed sections of the record that stated the resident was to be NPO (nothing 

by mouth) prior to the surgery.  The HRA reviewed a physician's order from the facility 

physician, dated 6/12/12 which states the resident was to be NPO on 6/26/12 and a total 

laryngectomy was scheduled on 6/27/12.  A nursing note, dated 6/25/12, states that the facility 

received the order for the resident to be NPO on 6/26/12.  The nursing notes on 6/27/12 at 

6:25am describe the soda incident involving the resident.  The first mention of the incident in the 

notes reads "Cab here to transport resident to hospital.  Resident approached while sitting in 

MDR  writing letter.  Resident had opened can of Coke in front of him.  Resident states he isn't 

going to hospital to have surgery.  This nurse asked resident if he knew he wasn't to have drank 

anything and resident said 'Yes.'  Resident cont. to write letter at table.  Approx. 1/3 can of Coke 

was gone.  This nurse went to the front of building to inform cab driver of resident's decision."  

At 6:45am the nursing notes read "When arriving at front of building [guardian] was in lobby.  



She asked if resident was going for surgery.  She was informed of resident refusal.  She was 

informed that resident was in MDR with opened can of Coke in front of him.  She then stated she 

was going to call ERS to get resident to go.  She was again told that resident refused to go to 

hospital.  She then said that resident has cancer and needs the surgery.  This nurse again stated 

that he refused and had an opened can of Coke in front of him.  She then stated that this facility 

should have been able to keep him NPO."  The notes state at 6:46am the "Resident was 

reapproached to go to cab.  Resident again refused.  This nurse said that [guardian] was there if 

he would like to talk to her and resident stated 'no.'  Resident stated that he isn't going to have 

surgery." 

 

 In another nursing note on that same day, at 11:30am, it describes a meeting with the 

guardian and the facility over the phone.  The nursing notes read that during the meeting "There 

were a couple of issues that were corrected by facility staff as follows 1) He was kept NPO all 

night, after getting up, dressed and directed to the cab to leave for surgery he flat out refused, he 

then went and bought a Coke and had only drank a small amount."  This seems to contradict 

what was written earlier in the nursing notes.  A Summary and Physician's Progress Note dated 

6/27/12 states "Pt. refused surgery again. Drank [illegible word] Coca Cola in order to avoid 

surgery." 

 

The Skilled Nursing and Intermediate Care Facilities Code reads "f) All medical 

treatment and procedures shall be administered as ordered by a physician. All new physician 

orders shall be reviewed by the facility's director of nursing or charge nurse designee within 24 

hours after such orders have been issued to assure facility compliance with such orders" (77 Il 

Admin Code 300.3220).  Section 300.1210 (d) (2) reiterates this requirement and states that "All 

treatments and procedures shall be administered as ordered by the physician.  Section 300.1010 

(f) states that "Physician treatment plans, orders and similar documentation shall have an original 

written signature of the physician.  A stamp signature, with or without initials, is not sufficient." 

 

The Nursing Home Care Act guarantees the resident's right to refuse treatment. (210 

ILCS 45/2-104(c) of the Act) 

 

Complaint #2 - Conclusion 

 

 A review of the allegation, the HRA discovered that there was a physician's order for the 

resident to be NPO for surgery.  Documentation indicated that the resident obtained the soda on 

his own accord but also that the facility should have been able to keep him NPO through its 

supervision of the resident.  At the same time, the HRA recognizes the resident's right to refuse, 

taking into account the provisions of the Probate Act and Health Care Surrogate Act when there 

is a court-appointed guardian. Based on the complaint state and evidence, the HRA finds the 

complaint substantiated and provides the following recommendations: 

 

1. Follow NPO orders as required under the Skilled Nursing and Intermediate 

Care Facilities Code by supervising residents who might access fluid or food.  If 

a conflict is anticipated, address through the care planning process, including a 

plan should the resident refuse to comply with the NPO orders.  Include the 

guardian and resident's input in the care plan.   



 

2. When there is a court-appointed guardian, review all resident treatment refusals 

in terms of the provisions of the Nursing Home Care Act, Probate Act and 

Health Care Surrogate Act. 

 

3. The HRA also suggests that the facility consider policy development/revisions to 

address NPO orders, resident refusals and the guardian's role. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

RESPONSE 

Notice: The following page(s) contain the provider 

response. Due to technical requirements, some 
provider responses appear verbatim in retyped format. 

 
 


































